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Summary of Argument .. 

AT CUIMCTIC Moti icuice lebacietey mrt ao 


I. IT WAS ERROR FOR THE COURT TO ALLOW THEE 
MAIL FRAUD COUNTS TO GO TO THE JURY IN TH? 
UNDER THE EVIDENCE OF THIS CASE, THE MAILIN NGS 
COMPLAINED OF WERE IN NO FURTHERANCE OF ANY 
SCHEME TO DEFRAUD AN INTEGRAL PART THEREOF, 
NOR WAS THE ALLEGED SCHEME TO DEFRAUD 
DEPENDENT UPON ANY MAILINGS . ...... iS 


THE EVIDENCE WAS INSUFFICIENT TO CONVICT 
APPELLANT ON THE WIRE FRAUD COUNTS ...4.4.. 
IT WAS ERROR IN THE CIRCUMSTANCES AND BACK; 
GROUND OF THIS CASE TO SENTENCE THE APPELLANT 
TO A TERM OF IMPRISONMENT WHEN HIS CO-DEFENDANT, 
WHO IT CANNOT BE DENIED WAS EQUALLY AS CULPABLE 
ACCORDING TO THE GOVERNMENT'S THEORY OF THE 
CASE AND WHO HAD PLEADED GUILTY AND RECEIVED A 
SUSPENDED SENTENCE . . . . - . . ss « © ele e 


Con cHosito naga tiene ime tte a 


CITATIONS 


Cases: 


*Parr v. United States, 363 U.S. 370 (1960) .. aie 5 


*Thomas v. United States, 368 F.2d 941 (5th Cir. 1966) 
United States v. Beckley, 259 F. Supp. 567 (1965) 
United States v. Grow, 394 F.2d 182 (4th Cir. 1968) 
United States v. Shipp, 359 F.2d 185 (6th Cir. 1966) 


United States v. White, 355 F.2d 909 (7th Cir. 1966) 


QUEST TIONS PRESENTED 


1. Whether under the evidence in this case jurisdiction 


wes present under the federal mail fraud saseel: 18 U.S.C. 
§ 1341 when the government's evidenc 

mailing to by an integral part of any sche 

furtherance thereof. 


2. Whether the government's proof was sui £ficient to 


sustain appellant's conviction on the wire fraud counts. 


3. Whether a defendant who exercises his right under 


United States Constitution to a trial by jury is denied 


process and equal protection of the law when he is penalized 


ty 


exercising that right by a sentence of 20 months to 5 


2 


years in circumstances where an original co-éefendan 


guilty and received a suspended sentence and probation and who 


was identically situated with the defendant who went to trial. 
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2 UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 


charged in a 3l-count indictment 
violations of the federal mail fraud 
1341, and 5 counts of the wire fraud 


1343, in the United States District Court 


for the District of Columbia. Trial was commenced before the 


Honorable Oliver December 11, 1968. The court, prior 


z= 


to submission of to the jury, dismissed counts 16, 18, 


24, 25 and 29. The jury returned its verdict on December 26, 
1968, finding the appellant guilty on counts 1, 2, 3, 5, 6, 8, 
9), 10), a2), 3s, Las, 15, 26, 27, 28 and 31, and acqui tting the 
appellant on counts 4, 7, 11, 19, 20, Darel 23 and 30. 
Subsequently, appellant was sentenced to a term of 20 months to 
5 years on each count to be served concurrently. Notice of 
appeal was timely filed. The jurisdiction of this Court was 
based on 28 U.S.C. § 1291. 
Reference to Rulings: None 

Pursuant to Rule 8(d) of the Rules of this Court, 
appellant states that this case has not been previously before 
this Court. 


STATEMENT OF THE CASE 


This case arose out of a wide-scale investigation by = 


U. S. Attorney's Office and the United States Postal Inspector's 
Office into so-called consumer frauds, more particularly 
relating to the home improvement business in the Washington 
metropolitan area. Each count of the instant indictment is 
based upon a fraudulent misrepresentation made to a prospective 
customer by either the appellant or a representative of a 
company with which the appellant was associated, Custom House, 
Inc. This company was primarily encaged in the home improvement 
business in the Washington area- Federal jurisdiction is 


asserted by the government to be bottomed on the fact that after 
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Originally, Harvey Davis was the president of custom House 

ana a co-defendant with appellant Shulman. Davis pleaded guilty, 
cooperated with the government and testified in the case against 
Shulman. Davis received a suspended sentence and probation. 


Shulman, who exercised his right to a trial by jury, took the 


stand and denied any fraudulent intent. After being convicted, 


| 
he was sentenced to a term of imprisonment, 20 months to 5 


years. Shulman was convicted on 3 counts of wire fraud, 
counts 27, 28 and 31, and acquitted on count 29)| (wile fraud). 
The court had previously dismissed the Sonne wire fraud 
count, count 20. No evidence was produced by the government 
which showed the use of the telephone to be an integral part 


of the scheme to defraud or that Shulman in any way directed or 


controlled the telephone girls. 


SUMMARY OF ARGUMENT 


The mailings upon which appellant stands convicted 
were not in furtherance of the scheme or an integral part 
thereof or even assuming a scheme to defraud, the scheme to 
defraud was not dependent upon any mailing. | 

The government's proof concerning appellant on the 
wire fraud counts is wholly insufficient in that no evidence 
was produced connecting appellant in any manner with teleohone 


contacts with prospective clients or misrepresentations. 
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the principals of which were appellant Shulman and Harvey Davis, 
engaged in a scheme to defraud customers by mat , false 
statements regarding home improvements @n na obta 

notes and deeds of trust by fraudulent means. 

complained of by the government constituting the! mail fraud 
were not made by Custom House but by independent 

companies to whom Custom House had sold the notes and assumed 
the deeds of trust. Any scheme would have been completed at 
the time of the sale of the notes and any , 


finance company were not an integral part 


aefraud by Custom House or in furtherance 


by Custom House. The alleged scheme which constituted 


theory of the government's case was not dependent upon 
mailings. Therefore, the finding of guilty on all the mail 


fraud counts should be reversed and a judgment | of acquittal 


ordered. 


II. THE EVIDENCE WAS INSUFFICIENT TO CONVICT AP PELLANT O 


IRE FRAUD COUNTS. 


The evidence regarding the wire fraud counts is 
insufficient as it does not demonstrate even assuming a scheme 
to defraud that the use of the telephone was an essential part 
of the scheme. United States v. Beckley, 259 r. Supp. 567 


(1965). 
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CIRCUMSTANCES == BACKGROUND OF THIS 
APPELLANT TO A TERM OF IMPRISONMENT 
WHO IT CANNO® BE DENIED WAS EQUALLY 
THE GOVERNMENT'S THEORY OF THE 
SUILTY AND RECEIVED A SUSPENDED 
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to defraud cannot be 2d it y degree between Davis 


and Shulm2 


received no 


a plea of guilty 


Shulman who availed 


himself of his 


received a sentence of 20 months to 5 ye There can be no 


rational basis for such a distinction in this case and the 


sentencing should be set aside and returned to the district 


court for such considera tions and inst ions as this court 


may deem warranted. Thomas v. United States, 368 F.2d 941 (Sth 


Cir. 1966). 


CONCLUSION 


For the foregoing reasons, appellant respec tfully prays 
that the judgment of the court below be rev versed. 


Respectfully submitted, 


Thomas R. Dyson, gr. 
Counsel for Appellant. 
(Appointed by this Court) 

888 - 17th Street, N.W, 

Washington, D. C. 20006 
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Federal wire fraud statute, 18 U.S.C. § 1343 in the United 
States District Court for the District of Columbia. The trial 


commenced before the Honorable Oliver Gasch on December li, 
1968. The court, prior to the submission of the case to the 
jury, dismissed five of the counts. The jury returned its 
verdict on December 26, 1968, finding the appellant guilty on 
sixteen counts and acquitting the appellant on the remainder of 
the counts. Appellant was then sentenced to a term of 20 months 
to five years on each count to be served concurrently. Notice 
of appeal was timely filed and on June 25, 1970, the United 
States Court of Appeals for the District of Columbia affirmed 
the conviction without opinion. A motion for extension of time 
in which to file a petition for rehearing was filed on July 13, 
1970, and granted on September 22, 1970. 

2. This case arose out of a wide-scale investigation 
into so-called consumer frauds, particularly those relating to 
the home improvement business. Each count of the instant 
indictment is based upon an alleged fraudulent misrepresentation 
made to a prospective customer by either the appellant ora 
representative of a company with which he was associated, 
Custom House, Inc. Federal jurisdiction was based on the 
asserted fact that (1) the mails were used in cdllecting the 
payments on promissory notes executed by the so-called victims 


and (2) that interstate telephone calls were an integral part of 


the scheme to defraud. 
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tion that this case also necessitates 
onviction for the mail fraud counts 
when viewed in necti 7 the testimony elicted in the 


instant case. 


The government states in its counterstatement of the case 
that Harvey Davis, a co-defendant who had previously pleaded 
guilty, testified that the proposition was that Davis would 

| 
supply the credit background and the appellant the salesmanship. 
There is no allegation that appellant Shulman haa any knowledge 
of the credit arrangements nor that Davis discussed such 


arrangements and explained them to appellant. In fact, Davis 
stated that he handled the inside arrangements. | Thus, 
appellant's knowledge that the mails were being lwsed is not 
demonstrated by the carbon copies sent to Custom House, Inc. 
by the credit companies. | 

Therefore, it is appellant Shulman's contention that 
since he had no knowledge of the credit arrangements and due to 
this lack of information of such arrangements could not have 
foreseen the use of the mails for the credit arrangements, and 
thus under the criteria in Pereira, the finding/of guilty on 
all the mail fraud counts must be reversed. | 

4. As to the wire fraud, it is eeeesree that the court 
carefully re-examine the principles set forth in United States 


v. Beckley, 259 F. Supp. 567 (1965) in light of the testimony 


| 
by Davis that he was to handle the inside operation while 


appellant handled the outside. 


5. In view of the foregoing, it is respeqtfully 
requested that this Court grant appellant's reguest for a 
rehearing and make such other orders as the Court deems 


appropriate. 


Respectfully submitted, 
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888 - 17th Street, N.W. 
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Counsel for Appellant, 
Appointed by this Court 
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